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- The MAILING DATE of this communication appears on the cover sheet with the correspondence address 



Period for Reply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) FROM 
THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .1 36(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If the period for reply specified above is less than thirty (30) days, a reply within the statutory minimum of thirty (30) days will be considered timely. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 

- Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent terni adjustment. See 37 CFR 1.704(b). 

Status 

!)□ Responsive to Gonnmunlcation(s) filed on . 

2a)n This action is FINAL. 2b)S This action is non-final. 

3) n Since this application is in condition for allowance except for fomial matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1 935 CD. 1 1 , 453 O.G. 21 3. 

Disposition of Claims 

4) M Claim(s) 1-16 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) 0 Claim(s) is/are allowed. 

6) H Claim(s) 1-16 is/are rejected. 
?)□ Claim(s) is/are objected to. 

8) n Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) n The specification is objected to by the Examiner. 

10) 0 The drawing(s) filed on is/are: a)n accepted or b)^ objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1.85(a). 

11) 0 The proposed drawing correction filed on is: a)n approved b)n disapproved by the Examiner. 

if approved, conrected drawings are required in reply to this Office action. 

12) 0 The oath or declaration is objected to by the Examiner. 
Priority under 35 U.S.C. §§119 and 1 20 

1 3) 0 Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 1 9(a)-(d) or (f). 

a)nAII b)n Some*c)n None of: 

1 .□ Certified copies of the priority documents have been received. 

2. n Certified copies of the priority documents have been received in Application No. . 

3. D Copies of the certified copies of the priority documents have been received in this National Stage 

application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 

1 4) 0 Acknowledgment is made of a claim for domestic priority under 35 U.S.C. § 1 1 9(e) (to a provisional application). 

a) □ The translation of the foreign language provisional application has been received. 

15) 0 Acknowledgment is made of a claim for domestic priority under 35 U.S.C. §§ 120 and/or 121. 

Attachment(s) 

1 ) ^ Notice of References Cited (PTO-892) 4) □ Inten^iew Summary (PTp-41 3) Paper No(s). . 

2) □ Notice of Draftsperson's Patent Drawing Review (PTO-948) 5) □ Notice of Informal Patent Application (PTO-152) 

3) ^ Information Disclosure Statement(s) {PTO-1449) Paper No{s) 2. 6) □ Other 



U.S. Patent and Trademark Office 
PTO-326 (Rev. 04-01) 



Office Action Sununary 



Part of Paper No. 3 



Application/Control Number: 09/682, 1 68 Page 2 

Art Unit: 3727 

The use of the trademarks KEVLAR and MYLAR has been noted in this application. It 
should be capitalized wherever it appears and be accompanied by the generic terminology. 

Although the use of trademarks is permissible in patent applications, the proprietary 
nature of the marks should be respected and every effort made to prevent their use in any manner 
which might adversely affect their validity as trademarks. 

Every letter of the trademark must be capitalized. It can't be determined that there is a 
difference between KEVLAR and MYLAR since both are described as fire resistant textile 
material and high-temperature polyester film material. 

The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter which the applicant regards as his invention. 

Claims 1-16 are rejected under 35 U.S.C. 1 12, second paragraph, as being indefinite for 
failing to particularly point out and distinctly claim the subject matter which applicant regards as 
the invention. 

Claims 1 and 16 are indefinite because they claim a substantially uniform interstitial 

s^^ between the inner and outer tanks then the claim recites, in contradiction, that the^acg is 

filled with two different materials, an insulating foam material and a fire resistant textile 

material ^f<=^^ y^jtkfJJ -iVcHprU-^ +^ rtJu^ 'Wvjp44^ ?j2>a^^' Tkc <^]t<>K0>v \>iud \Af<^. 

^ Claims 2, 3 and 16 refer to an ASTM specification when referring to A-36 hot rolled c^e. 

carbon steel. The scope of claims 2, 3 and 16 is uncertain since ASTM specifications can change 
and ASTM specifications can't be used properly to identify a particular material. 
. Claims 4, 5 and 16 contain the trademarks KEVLAR and MYLAR. Where a 

trademark or trade name is used in a claim as a limitation to identify or describe a particular 
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material or product, the claim does not comply with the requirements of 35 U.S.C. 1 12, second 
paragraph. See Ex parte Simpson, 218 USPQ 1020 (Bd. App. 1982). The claim scope is 
uncertain since the trademark or trade name cannot be used properly to identify any particular 
material or product. A trademark or trade name is used to identify a source of goods, and not the 
goods themselves. Thus, a trademark or trade name does not identify or describe the goods 
associated with the trademark or trade name. In the present case, the trademark/trade name is 
used to identify/describe high-temperature polyester film material and, accordingly, the 
identification/description is indefinite. 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

Claims 1-16 are rejected under 35 U.S.C. 103(a) as being unpatentable over McGarvey. 

McGarvey discloses an above ground storage tank for flammable liquids having a 
secondary containment capability, the tank comprising an inner primary tank for storing liquid, 
an outer secondary tank encasing the primary tank and defining an interstitial space 
therebetween, an insulating foam material disposed in the interstitial space and a fire resistant 
textile material, insofar as applicant considers films to be textiles when film is not woven, 
sandwiched between the foam material and the inner primary tank. McGarvey discloses the 
invention except for the film is not sandwiched between the foam material and the outer 
secondary tank. It would have been obvious to modify the position of the fire resistant material 
to be relocated in the interstitial space between the foam material and the outer secondary tank if 
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it was more important to protect the inner surface of the outer secondary tank from fire and a 
resulting explosion as would be necessary if fuel had leaked from the inner tank into the 
interstitial space. The specific teachings of foam materials include foamed concrete, 
VERMICULITE, STYROFOAM, urethane foam, pumice and FENDOLITE. It would have been 
obvious to modify the foam material to be polymethyl or rubber since these are equivalent and it 
is a matter of design choice as to which material is best. It would have been obvious to use 
KEVLAR or MYLAR as the fire resistant material since these materials are equivalent to the 
mixture of hydrate aluminum-iron magnesium silicate and Portland cement and it is a matter of 
design choice as to which material is best. 

The prior art made of record and not relied upon is considered pertinent to applicant's 
disclosure. 

In order to reduce pendency and avoid potential delays, Group 3720 is encouraging 
FAXing of responses to Office Actions directly into the Group at (703) 305-3579. This practice 
may be used for filing papers not requiring a fee. It may also be used for filing papers which 
require a fee by applicants who authorize charges to a PTO deposit account. Please identify the 
examiner and art unit at the top of your cover sheet. Papers submitted via FAX into Group 3720 
will be promptly forwarded to the examiner. 
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Any inquiry concerning this communication of earlier communications from the 
examiner should be directed to Stephen J. Castellano whose telephone number is (703) 308- 
1035. 




Stephen Castellano 
Primary Examiner 
Art Unit 3727 



December 1, 2001 



Attachment for PTO-948 (Rev. 03/01, or earlier) 

6/ 1 8/0 1 

The below text replaces the pre-printed text under the heading, 
"Information on How to Effect Drawing Changes," on the back 
of the PTO-948 (Rev. 03/01, or earlier) form. 



INFORMATION ON HOW TO tKFtC T DRAW ING ( 11 ANGtS 



1, Correction of Informalities -- 37 CFR 1 .85 

New corrected drawinys musi be hied w.ih ihe ch^uvjes mcorporaicd ilicrcm 
Identifying indicia, ifprovided. should include ihe nile oi the invention 
inventor's name, and application number, or docket number (il any) .t an 
application number has not been assigned to the application If this intbrmaiion is 
provided, it must be placed on the front of each sheet and centered w.ihin the top 
margin If corrected drawings are required in a Notice of Allowability (PTOL- 
37). the new drawings MUST be filed within the THREE MONTH shortened 
statutory period set for reply in the Notice of Allowability Extensions of time 
may NOT be obtained under the provisions of 37 CFR I 1 36(a) or (b) for filing 
the corrected drawings after the mailing of a Notice of Allowability The 
drawings should be filed as a separate paper with a transmittal letter addressed to 
the Official Draftsperson 

2, Corrections other than Informalities Noted by Draftsperson on form PTO- 
948. 

All changes to the drawmgs, other than mtormaliucs noted by uie Urahsperson. 
MUST be made in the same manner as above except that, normally, a highlighted 
(preferably red ink) sketch of the changes to be incorporated into the new 
drawings MUST be approved by the examiner before the application will be 
allowed. No changes will be permuted to be made other than correction oi 
informalities, unless the examiner has approved the proposed changes 

Timing of Corrections 

Applicant is required to submit the drawinii corrections within the 
time period set in the attached Office co mmunication See M CFR 
1.85(a) 



Failure to take corrective action within the set period will result m 
ABANDONMENT of the application. 



